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The second ‘Markets in Financial Instruments Directive II (2014/65/
EU)’, (“MiFID II”), will bring fundamental changes which will impact 
a broad range of financial services businesses. In addition to 
disclosure and reporting requirements towards clients, rules 
on appropriateness and suitability as well as on product gov-
ernance, MiFID II will introduce a new inducement regime. It is for 
sure that it will impact the business model as well as the daily 
work of financial advisors.
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A new regime

Under the MiFID I regime fees, commissions and 
non-monetary benefits paid to or received from 
third parties are currently allowed in limited cir-
cumstances. With regards to inducements, the 
new MiFID II framework distinguishes between 
independent and non-independent advisors.

Independent advisors: Ban of 
inducements 

From January 2018 onwards, independent ad-
visors and portfolio managers will be banned 
from accepting and retaining fees, commissions 
and/or any other monetary and/or non-monetary 
benefits from third parties. They can be accep-
ted only if the advisor transfers them in full to 
the client. That means that the traditional com-
mission-based income model of the independent 
advisor is becoming a phase-out model. The in-
dependent advisor will need to adapt to the new 
MiFID II environment in order to ensure a com-
fortable income. Reasonable solutions would be, 
for example, fee-based financial service models 
which already exist in the market since years.

Defining independent advice

Any financial advisor who declares to be inde-
pendent must comply with the following require-
ment: He/she must consider a sufficiently large 
and diverse range of products from a range of 
different providers before making any recom-
mendation to a client. This includes that he/she 
shall not limit the financial instruments offered 
to those issued or provided by firms with whom 
he/she has close links or economic relationships. 
This also means that independent financial ad-
visors have to set up an appropriate product 
selection process which considers aspects like 
risks, costs and complexity of the product as well 
as the characteristics of their clients. Neither the 
selection of instruments nor the recommenda-
tions that are made to clients should be biased.

Non-independent advice

The European Securities and Markets Authority 
(“ESMA”) that has been empowered to develop 

technical standards regarding MiFID II does not 
provide a definition of non-independent ad-
vice. This means that if the advisor is not able to 
comply with the above mentioned requirement 
for independent advice and cannot assess a 
sufficiently diversified range of available finan-
cial instruments, he shall be deemed non-inde-
pendent. Financial advisors providing advice on 
a non-independent basis shall also be prohibited 
from accepting and retaining fees, commissions 
and/or any other monetary or non-monetary  
benefits unless all the following conditions are 
being cumulatively met at all times:

•	 the inducement is designed to enhance the 	
	 quality of the relevant service to the client;

•	 the inducement does not impair compliance
	 with the firm’s duty to act honestly, fairly
	 and professionally in the best interests of its 
	 clients; and

•	 the existence, nature and amount of the 	
	 payment or benefit (or, where the amount 	
	 cannot be ascertained, the method of 
	 calculating the amount) must be clearly 
	 disclosed to the client before the service is 	
	 provided.

Concerning the first condition, the Commission 
Delegated Directive provides some non-ex-
haustive examples of quality enhancements. As 
a general rule, the inducement must be justified 
by the provision of an additional or higher level of 
service. These additional services might include 
for example the assessment of the continuing 
suitability of the client’s investments on an an-
nual basis or advice about the suggested optimal 
allocation of the client’s assets. Another example 
would be the provision of added-value tools that 
help clients to take investment decisions or en-
able them to monitor the range of financial in-
struments in which they are invested. 

Generally speaking the on-going inducements 
must be justified by the provision of an on-going 
benefit to the client. Also the service provision 
to the client shall not be biased or distorted as a 
result of the inducement.

It is important to note that under MiFID II, both 
non-independent and independent advisors 
need to disclose fully all costs to the client.
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Details still to be confirmed

It has to be noted that the Delegated Regulation 
as well as the Delegated Directive still need to 
be adopted by the European Parliament. In ad-
dition, ESMA confirmed in early August 2016 that 
they are doing preparatory work on additional 
regulatory measures further specifying the rules 
on inducements.

Outlook

Since 2013 the Retail Distribution Review 
(“RDR”) in the UK has already banned sales 
commission payments from product providers 
to advisors. It appears that the number of 
financial advisors in the UK decreased by 15%. 
Some of them were simply not willing to meet 
the higher qualification requirements of the 
RDR and left the industry. 

Besides this, most clients have never knowingly 
paid for investment advice. In the UK they were 
reluctant to pay for it after the introduction of the 
RDR. As clients became more aware of the cost of 
financial advice, financial advisors were shifting 
their focus towards higher wealth, higher margin 
clients according to a survey conducted by the 
Association of Professional Financial Advisors 
in the UK. The importance of justifying charges 
for financial advice has grown and it seems that 
so far, not all clients have been convinced to pay 
for advice at true costs. A growing advisory gap 
is the consequence. If he is to continue to serve 
those clients, the financial advisor will need to 
improve his proposition to justify better the ad-
vice fees, or needs to look for alternative services 
targeting this client type.

MiFID II will have a deep impact on the market-
place by imposing new rules but, as with every 
innovation, it also opens up new business oppor-
tunities for the advisor who is well prepared. 

“Generally speaking the on-going inducements 
must be justified by the provision of an on-going 

benefit to the client.”
David Kraushaar
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